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FILED 

DEC 1 5 2006 

KUnited States District Court 

For Tte District Cf GblinfaLa. nancy MAYER whittington, CLERK 

U.S. DISTRICT COURT 



A±tose 0. Esogbue, 
l^Laintiff , Fto-se 

V. 

D^BTbTEnt Of HoTBland SGcuri.ty, et al. 
D^aidant. 



Ovil A±iai No. 06 1895. 



RECEIVED 

NOV 3 2006 



FlaintifF 's Vbtim Tb BoQcnsider Qwrt's Ctafer EUad Qi NbyB±Et Tliu, 2006. 



ISfcw conss the Plaintiff Pro-se, a civil detamee of tte CtBACE, and ves ocdared ty this Hanat:able 
Qxirt to ccrrply with the tenns of 28 U.S.C. §1915, ofherwLsw known as tte Prisoner litigataicn 
Refocm /ct(HM). 

Ch 11* the plaintiff turned himself in under tte order of the ICE, pursuant to a pendirg 

order of deportation, • While irder the ICE custody, tte Rirricane Katrira stork and dsiDlidied 
tine Plaqjardnes V&oci±i Detention Caiter(HDC), vhsre fte Plaintiff vas detained. All of fte Plaintiff's 
ptq^erty both at the detaition Canter and at hone in INfew QrleaDns, vore distroyed and rnideced 
Plaintiff's wife of 33 years a refugee in Uilsa, Oidahjra. 

A feiv rrmtiis after the catastrofiy of Katrina, top officials fran the iNew Orleans, UE/KE, 
provided tort claims focms to fte detainees , and invited tten to ccnnplete fte fooiB for tteir 
lost properties. Believii^ that the foms \vere glvien in good faith, fte Plaintiff coiplied and 
SL±mLtted his claim to fte Nav Orleans, ICE. 

After the pass^e of several months, wifhout response fran tte ICE, vhlle most of the detainees 
vare beit^ departed, vd.fhout settlirig fteir clainns, Ihs plaintiff refilad his claim at fte ICE 
of Vfe^iington, D.C. To the Plaintiff's aiHZGTEnt, his claims ws denied oh ^^pril 25, 2006, 
wLthcut explanation, but \^as advised to file an appeal within sij^ (6) months. Plaintiff vas left 
with no choice but to do so herewith. 



^ 
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Gcurt Ouerlocfaad Ite Fact Ihat FlainMfF Is A Civa Dptyijnee 

^M I!bt a '^tiaxar'^ Ite Qxtext dOIie HM Acd Not Bcml 

fylteFiiiig»QC]Lii2HBit cf 2B U.S.C. §1915. 

Nbtijcns for reccnsideratijons are usually ainBd at facts overlookad ty the ccurts. In this instant 
case tte EixioscahLe Gcurt overlcxDkBd the fact that Plaintiff is a civil detainee, and not a pciscner 
as definad ty 28 U.S.C. §1915. However, if the court is aware that the plaintiff is a civil 
detainee \iiec\ die altered her order, than the Plaintiff wxQd argue, infra, that 28 U.S.C. §1915 
is not applicable to him. 

Ire Court of ^^peals for the D.C. Gixcuit has addressed this issue i n, IdRxitanb V. EB, 
135 F.3d 158, lfi5(D.C Or. 1998)( hildirg ttat iicacoeEatHi aliai facirig cfepcrtatLDn is not 

a prisGna: for te purposes Gf the HE/0* 

U-B other circuit courts that have addressed this issue , indude, inter-alia, the Fifth 
Circuit, tte Ninth Cixcult and tbe Eleven Circuit, and they all hold that civil detainees do 
rot fall inder §1915 of HM. 

Ite Fifth Circuit Court of Appeals did so i n Ojo v. INS, 1 06 F,3d 680, 683(5thCir. 1997) 
( Ibldii^ that HM does not tadig aa a\isi detainae within its sueq>). 

Tte Ninth Circuit ruled in ^feyBtm V, PS, 296F.3d 8n,( 9th. GLr. 2Q02)( Haldirg that fLtiig 
fee of pdsGrcr litigptdai Befcm A±(Hfi/0 did not apply to alLen detainee iho \es not also 
cdndnalLy dajgpd); it vas vacated and renandad. 

I n Arita/ V. Riig, 398 F.3d 1122( 9lh. Or. 2DQ5), the Ninth Circuit l^M that " tiiB a 
adLdetaanee is not a '^riscnet^* mthin the neani]:^ of HM" 

Ih ltoriUeV. ^^g„ 303 F.31 1256, 12aO( ILth. Or. 2002), tte ELevait Oroiit citing 
several imnigcation cases , held that civil detainee sinply does not fall ijnder §1915 definition 
of " prisoner", and that TlxvilLe need not pay the filing fee for his civil ri^ts action. 

The ajpnane Court has also explained that in determining vhether a ditainad plintif f ±txM 
pey fte fUiig fees that, " The Gcu± naad not dppriw the litigants of the last dollar th^ 
tewe. See AidnsV. ELOixrt DeRirouts&Gp,, 335 U.S. 331, 339(19^)( ttJdirg thatan innate 
nust not be fioEced to choose hetueai usar^g lindted firis to p^ fior Uti fflticn ad deprh^ 
„: -2- 
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MiBelf crlKtself of tteiBoessitiBS of life.) See als o Itatnidc V. fastaii State ftaspital, 701 
F.2i 2«, 2M(ad. Or. 1963); WildaimV. Ifacper, 754 F. Slip. 808, 809( D.Ifar. ig90)( The 
jnEcma peipens statube " does rot recjjdxe tte plainliff to c^ 
fee ail si[{xxtiqg hunself and his famVO 

In tte ijnstant case, plaintiff has bean detained for nnce than two years, and has Lost 
all of his ptDperty vlule in detention, , and vhsre the EHS/ICE iiritiated the tort claim, he 
±tkM not be barred fron liti^tion to recxjver his lost his losses, and vhece the Federal Bmergency 
>fen£g£rrent ^^en:y has ccrrpensated the local govemnent Plaquanines I^ocish gpvenment. 



Ecayer* 



For tbe far^oirg reasons, tte Honorable Jir^ is respect&illy asted to reocnsider her order 
requdrirg the ^plication of §1915 to plaintiff, and grant him hLs motion to proceed in fcama 
poLperis. 

Executed on this tbe 25th. , d^ of November, 2006. 

Eespectfully sitmitted. 



W: 



r^^^ 




^c 



A±cose 0. Esc^, #25147-00 
Federal Detention Center 
P.O. Box 5010 
Cddale, lA 71463. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



FILED 

NOV - 7 2006 

NANCY MAYER WHITTINSTON, CLEIU 
aS.OI§TRICTCOURT 



AMBROSE O. ESOGBUE, 
Plaintifi; 



V. 



DEPARTMENT OF HOMELAND 
SECURITY, etal., 

Defendants. 



) 
) 
) 
) 

) Civil Action No. 
) 
) 
) 
) 
) 
J 



06 1895 



ORDER 

The Court has provisionaUy authorized the Clerk to ffle this action. Before the Court wiU 
consider flie AppUcation to Proceed in Forma Pauperis and the Complaint. Plaintiff must provide 
certain additional information. 

In accordance with 28 U.S.C. § 1915, Plaintiffmust provide the Coiirt with a satifis^ copy 
of his prison trust fond account statement (or institutional equivalent), including the siipp n^^-nff 
le4gq: sheets, for the ?ff-mo^th period immediately preceding the filing of this complaint, obtained 
ftpm tfae appTQpii^te official of each prison at which he is or w a s confined diiHng those siv months , 
If Plaintiff has been transferred and therefore, aftw a reasonable effort, is unable to obtain ledger 
sheets firom aprevious place of confinement, he shaU provide his declaration stating what efforts he 
has made to obtain the ledger sheets. 

The Court advises Plaintiff that federal law requires a plaintiff in a civ^l action to pay a filing 

feeof$350.00. After receiptofthe trust fimdinformation, the Court will determine whetherPlaintiff 
is able to pay the entire amount in one payment. If the Court detemiines that Plaintiff does not have 
sufficient funds to pay the filing fee at one time, the Court will assess an initial partial filing fee. 
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After payment of the initial partial filing fee, the institution will forward to the Clerk of this Court 
monthly payments consisting of 20 percent of tiie deposits made to the Plaintiffs trust fund account 
during flie preceding monfli each time the account balance exceeds $ 1 0.00. Payments will continue 
until the filing fee is paid in fiill. 

Accordingly it is 

ORDERED that within thirty (30) days of this Order, unless an extension of time is granted, 
Plaintiffshall provide the above-requested information. Failure to comply with this Order will result 
in dismissal of this action. 




DATE: 



/pim 
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